And Santa Fe _'_.:.:
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Setween San Francisco. a :
" Via Albuquerque; and KansasCity. = &
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Sneed Comfortand Elenance
Pullman  #ndi Dining Service Unsurpassed.
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~Passigig ihroughthe Grandest Scenery - of the West’

'F'W ‘Frince,’ Agent, 64l[larltet St. San Fréincis o Cal
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Good Cigars are a part of sur stock
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The Eagle Market

Our}Meats are the best, if you are mot
satisfied with the place yon are trading
call on usg;Our motto is “The: Best.”
__ A pleased patron means a steady cusiomer

___The Eagle Market

Sacramento Saleon

ANDY TODD Prop.

The best of lquld refreshments always on tap, Including imported @
and domestic goods.

You aever make a mistake at the old corner.

O..(.O...........i

wﬂmm

& F 8. £

IN THE DISTRICT COURT OF THE
FIRST JUDIGIAL DISTRICT OF
THE STATE or NEVADA,

In and for -the’ Céunty of o-u-hy

Marién ‘W." M i Plaintif
ie. 1M VR 1 [ 4 P
Jmph w. Buckley, . Defendant.

| e

|| case

ne!

a1 07 sy ve T
el il. 4

March 1, 1883, James. Pollock,
2 gnd. el Powell, who
admitted to haye been the owners
at that time, eéxecutéd to B. Ié Stein-
man: and C; H. 'Cummings as stees,

‘| a trust deedrm ”m& property near

Beno to secure
pt

sn by the “Pollocks

gpq'menttot a
e date clv—
“ana Powell -t

| Farmers and Meohan!cs Savings Bank
i| of Bacramento for $3,000 and interest

T deed  directed .tha trustees -in

e of defguj in mumém. to_seil
the property at Sacramento after giv-
ing  riotice, ‘ta ‘apply’ the' proceéds in
satisfaction of the note and costs of
sale, and, to pay any excess to the
- On Auvgust 31, 1885, the Pollocks

| dnd Powell exécuted to Martin Gulling’

& mortgage on the same premises for
£2,082.60, and interést thereon trom
that date at eight per cent per annum,
which ig sought to be toreiosed in
this action and which specified thaf
it was given subject to the trust deed.
On February 23, 1897 the Pollocks and
Powell conveyed their inteérest in the
property to Washoe County Bank for
a stated consideration of $14,000.00,
which comprised the amount of $8.-
800, estimated to be due to the Farm-
ers and Mechanics Bank of Sacram-
ento on the note secured by the trust
deed and $5,200 due from the Pollocks
and Powell to the Washoe County
Bank on unsecured notes which were
surrendered to them. On February
26, 1897, the Farmers' and Mechanicy’
Savings Bank commenced suit fo &
cover the amount due on its note stat-
ed at $8,639.73, and for a forclosure of
the trust deed sud sale to satisfy that
amount against the Pollocks, Poweil,
Thomas E. Haydon, Henry Anderson,
John Doe, Richard Roe Michael Doa,
B. U. Steinman and ¢. H. Cummings
Neither Martin Gull!ng nor the Wash-
oe County Bank were named as par-
ties in fhe compiaint, but both were
served with summons under the ficti-
cious designations of defendants who
| were alleged to have some title, claim
' or interest which was second and sub-
ordinate to the right of the Farmers’
and Mechanics Bank arising from the
l trust deed. On March 8, 1897 Martin
Gulling filed an answer in that action
in: which the name of Washoe Counly

Notice: of Application for’:Permisdion "Bank .is not mentioned in the title,
to Appropriate the Public Wahu of

Aeﬂil'l l';fon;it-'h"t'he Distriet Court | En

of the First ‘Judicial Distriet of the!2
State of Nevada ! Qumabyr Ceunty, ani !

the gemplajat, fied in;the.saldgounte, |

i the, ofice of
trict Court on the

& D. 19065. i
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THE STATE OF NEVADA SENDS

‘GREBTING TO
JOSEPH W. BUCKLEY,
RS . Dgfendant,
You als ﬁw:r reguivel to- aww

in an l-cﬁﬂhm;..u% you_ b
the above named Plaintiff, {n 'the Di" -'V

triect Court of the hrst Judicial Die-

mqmm;

10

]ni:

trict -of-the: Siste .ofr Nasdawmeby |.

Colinty,

therein’ \z::”n

COMDpinknfilon

(exlmsiye ot
the! day of tyesmerwies
on fyou- nt;-'lhls M* M|
said eoun.ty, or it served out of said
Colinty, but within the District, twea-
ty days, in all other cases fqriy days,
or judgment by default will be taken
against you according the mynr
of said complaint: .

that the bonds of matrimony hereio-
fore and now existing and uniting yox
and sald piaintiff to be forever annu-
lediand Aisselved upon.the ground that
at.divers times and places simece said

u'm oF

uﬂ

‘struction,.

semi-an

Couaties
(_}humhill

-

Mh-

1, 1908, mq-nuu-m--r

oo | mamitted. the. pﬂogtl’
lndi‘

body or prayer. It stated: that i's
allegations were made “in obedienze
to summions therein issued and servad
plaint, therein.” In this answer ne
FAX K
¥-

!hnk ‘under the trust devd
‘lhudm asolding -amy: real m
.‘l'll the . plaintift,. but he allagad
“Lae execution of the morigage to him
X upd.;qull, that other
"an ifterest "in the

1M7. The water shali | F

hevhon 8 fon ¢

= &

qusd.tm 5
Office of Superintendent of Public In-

—

Carsoa City, Nevada, July 11, 1505
i To the School Officers of Nevada:

The said actionis. brought to obtain | Folowing is a statement of the sec-
the judgment and decree of this court ond
School Mbneys fer 1905, on the basis

| of $6:390202 per ceasus child:

susl -gppertionmen t of

childrea Amt.
.......... 135 § 943 68
(8170 321690

bphlﬂd.luu p

1 County Bank

% &-’ Modht”' s '
Hochh m"hﬂm- tu ﬂmu&mﬂ
by-the trust desd .snd the sum

w-&g‘lm nly g 15?:"3‘“‘&

filed its answer without
namibg Gilling in L. tile sdopre

.Lat “as requirgd by sumimons. served
on sald Bank and answering said
summons And tue &om
said action” it made its auegatiods.
setting out. the exegution o..the trust
deea -the .sale  thersunder ..and

,l‘g B‘bein.mln and Cunmjngl
as trust and from theé Pollocks-and

mhlnulmoﬂu thé com- |

¢ | appellant, it they.
ods | o her _ne nmr ~3
issués so thst

faced its.-averments with:the pecital y-

plaint’ filed ' i |-

th”\'

ﬁiuﬂl of his ans-
e ‘éxecution and

he did  =neot offer any in relation 1o

facts qtllgg An the answer of
Wa:'zm ank, The, z.muna
and’ ‘decree ln t action disposed of

the claims of these other defendants
and found ahd' declared that the .sale

accordance wi e terms of the
mcgt deed and ttin.’t bg such salé and
deed all’ the interest (. the property
was Conve¥ed to Washoe County Bank
clear of Gulling's mortgage, and that
the latter was entitled to a8 judgmeat
against’ the Pollocks and Powell for
tie #mount due on bis note but not
to a degree of foreclosure. The find-

was made a party to the aection and
was duly served with process therein,
and in due time filed his answer to
plaintiff's complaint,’ but it does not
appear that there was any other ser-
viee uypon him, or issue made that
rendered him liable beyond the alle-
gations and demands of the complaint,
orthat would cut off his right by reason
of the sale by the trustees which did
not take place until after he had filed
his answer. The court 1ound in both
actions that $8800.00, estimated to
be tue amount due twe _armers’ and
Mechanics' Bank and notes held by
Washoe County .ank against the
Pollocks and Powe.. for $5,200.00 un-
secured after the execution of the
mortgage to Gulling, consituted the
consideration expressea at $14,000.09
for the deed from them to Washoe
County Bank, and that the propertv
was worta about that sum at the date
of the trustees' sale anu the time of
the trial.

A blank space in the decree in the
first action  for judgment in the
amount owing by the Pollocks and
Powell to Gulling on his note and
mortgage remains unfilled.  The case
now before the Court was brought by
Martin Gulling on June 9, 1902 against
Washoe County Bank as grantee to
foréclose his mortgage so executed
on the premises by the Pollocks and
Powell before they deeded to defend-
ant, and is now prosecuted by the rep-
resentatives of his estate. The de-
fendant pleads oy way of estoppel,
the judgment in the former action and
claims that by it Gulling was, and his
executors are barred and foreclased
of all right to proceed against Washoe
County Bank. The ‘district court was
of the opinion that in the earlier suit
it did not have jurisdiction to mike
the judgment effective in quieting the
title of appeallant against .Gulling,
and it hag fiow entérdd a decres of
foreclosure and sale ta his
monme. hrou vuoi i‘hnd is

m
T
re whether 'the
lat!ngﬁothuﬁ'nm"ﬂt
ed in the former acting were ‘within
the. lmubq.m Guiling . sad:

m,

record and
briéfs ‘&

ol |

Smp

the-Bank . ire
hh right to have th’i"‘ ro
his debts, “but¢

filéd before the ulo d
"anEwer of the Washoe

mention the name of the latter.

legation O Masts ale & COMDIAIRL
the plaintii -ﬂ»n'g‘hﬁw_en " -'"!"g
fendant, and thAt 1 nining

rights of codefendanis Botwben'

non-payment of his mortgage, but that

and (deed mndphythe;rml,eoqmin

ings recite that “defendant Gaulling

mwer of ancthan
complaint, or (Lut .. issue would ne
daeg agminct asVo«iefendany by the
mere filing. without service of an ans-
wer containing new matter allegoed
against the eomplaint of the plaintiif.
I'he answer of Washce County Bank
in the former suit nof having bgen
served upon Gulting, and he having
iied no demu rer, answer or reply to
it, which would nave been a waliver
f service, we feel constrained ‘to hold
‘hat' It raised no issne against him,
and if we comeede for the purposes
1erg that denial by statute without
any pleading in ranly is snficient b
‘ween co-defendants, such denial
ight not to becoms npm“t'l\e hefore
iervice. White v. Patton, 87 Cal. 151;
‘lements. ¥.. Davis, TN Ind, 631, To
10ld otherwise or establish a, differeat
-nmcfioe, might cause litigants to suf
fer & great injustice. An answer tn
1 eomnlaint oueht to be servad upon
tue plaintiff but if it is not he m»
be expecting it, or to secure a de-
fault, he could not obiain judgmen:
without being aware of it, and would
not be likely to go ‘to trial without
being prepared to meet the statutory
denial in his behalf of any new mat-
ter it alleged. It is different hetween
co-defendants, Usually their interests
are not adverse, except to the plain-
tiff, and ome defendant may not x-
pect that another defendant will set
up a cause of action and seek a juds-
ment against him, and if he does he
uld not be required to wateh the
court records as Gulling con'd have
done for over four months after hiz
answer was filed to ascertain whether
any of his codelendants filed a cross-
complaint against him, in order thar
answer was filed. to ascertain whether
he might be prepared to meet it. Un-
til he is warned by service of the
pleading and demand or waives ser-
vice ;or issue, he ought not to be
l‘d by any judgment based upon it.
If the Farmers' and Mechanics’ Sav-
ings Bank Instead of the Washoe
County Bank had bought the properiy
at the trustees’ sale and relied upon
its purchase, necessarily it would have
pleaded the fact by supplemental
complaint, and they would not have
been considered denied bv Gulline’
answer to the original complaint, and
without service upon or waiver of
service by him, a valid judgment bas-
ed upon facts occurring after he had
been served with the ormginal com-
plaint and flled his answer thereto,
could not have been taken by default
against him. In Mitchess v. Mitcheil,
7 P. 50, 28 Nev, we set aside the
action of the district court whereby
it granted a plaintif relief not Jd>-
manded in the complaint served npon
the defendant. That was pursuant to
statute, but there is mo more reason
for holdlng a de(ondlnt hable on a
judgment’ baded on ' cross-cemplaint
or pleading ot a codefendant without
service, thaa one resting.on & com-
plﬂng d’ - Q‘lh!g‘i]# which has not

‘ cabse, should
therlaudihem bme!:l'ad
m

"

gm:

rnm mllﬂ llil

urvdvltlﬂ

: in the othe
ltju_lvimlm-

; by the

. % 3
in) which it" was™ xiléged, ahd ;tlt pt W far

void a.gamat the Pollocks and all

for Iack of zervice as is the judgment |

against ‘tnem based on the trustess
sale snd it has been held that if one
of the parties to a judgment is not
bound, the other is not. They had
been served by the Savings Bank
with' complaint or summons seeking
the foreclosure of the trust deed and
filed. a demurrer. Kor the purpose o?
that ¢omplaint and o the extent of *8
demands they were In court or were
bound, but a judgment against them
for the amount or foreclosure of the
Gulling note and mortgage, when thay
had not been served with pleading or
process régarding these would have
beeh vold. The court hag jurisdiction
af the subject matier of all quesiions
involved in this litigation, but of the
parties no further than they presentad
themselves or were served with pleai-
ings or process or waived service or
issues. Ifya complaint and summons
on a demand for one tnonsand dollars
is served upon a aefendant, a jud
ment for ten thonsand would be void,
because the district court would have
jurisdiction over him to the extent
of only one thousand, while as far «»
subject matter is concerned, ‘it has
inrisdietion in any amount.

The facts were quite different andl
the principal involved distinguishable
‘n, Maples v. Geller, 1 Nev,, £36.
The.e an answer which did not de-
mand judgment upon new matter was
filed to the complaint bui not served.
The question was not between co-de-
fendants. The court said that the
filing of the answer gave it jurisdie-
tion over the defendant, Stripped of
dicta that decision propertly deter-
mined that the filing of an answer
to the complaint without serviece pre-
vents a judgment for the plaintiif
by default. While here we hold that
property rights cannot be lost or ad-
judicated upon an answer or pleading
by a defenaant seeking affirmative re
lief on new facts against a co-defeni-
ant without service or an fissue -.r
waiver.

Questions are presented upon the
record in this case whether or nor,
under the provisions of the practize
act of this State, the answers filed
by Martin Gulling and the Washoe
Countv Bank in the suit instituted by
the Farmers’ and Mechanics' Savings
Bank, in so far as they sought affir-
mative relief against co-defendants,
are answers as conteéempiated by our
statute, ‘'or whether they are in fact
equitable cross-bills. If the lattar.
whether or not, under the practice
act, they are permissinle pleadings.
and further, if permlssible pleadings.
whether or not the dismissal of the
plaintifi's complaint would not re-
quire the dismissal of the entire pro-
ceading. These questions, However,
unded the view we have taken of this
case are not deemed m to ln
determined.

The judgment and order of the dlu

tricteourtm
Telbse, 5 ™

I Comeour: - -
Noroross, J, .,

_ 1}_:ilmn't:

- Fitzkérald, C. J.
Filed Nov. 28, 1905.
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Hamlmg,
Freighting
*Draying °*

Trunks and Bagyace
taken te and delivere! a:
all trains.

ANNUAL STATEMENT
The ‘State Life Insurance com.m»
! Indianapolis, Ind.
Cnnltnl (pald vp) vsivecn- none
Assels (udmltl.od; can . 3,160,083 32
Liabilities,’ bxéﬂulu ot cpn'
tal and net surplas “R5407T B

v

PO M Promiums ... ... heee G0N TT

marriage you have, mmlllitmﬁ admtoy | i
with one Kate Cott; cli, and pnrtlcull.ra
ly that from about the 9th day of Juie

1999 to and including, thqlSthdgy'

P ne, 1900, at the Charing C
ng‘;mthe"c!ty‘ limion

you lived and cooabitad -mh;
4 Kate, Cottrgll; 1
All of which more fully nppeu‘l
by icomplaint as- “filed hevein to,which]
Sou are hergby referred :
And you are’héreby notlﬂeu that 11
yon fail to aaswer(the’ Complaint; -'Ae
nﬁl’!ﬂnuﬂwmmlrmthaconrt
for the relief’ domanided. . if

GIVEN under my hand and Seal of the|
District Court of the First Judfeial |7 /o

Powall t6 Washoe Dounty Bank( Thess
faots. and they ccontroiied: the ioourt -
iater ip- its;decisign.in. that, case, do
not purport.to be gtated nﬁl nst Gull-
ing. But divectly elr’ state-
.ment as ‘80 - uuegai in’ ahswer: to ‘the
‘complaint, follows an allegstionin the|:
nature :-of .; &  conglusion. . of" law.
“that the equities of thn other ue-.
} fendants, inch;dlns ., were 'foré-
closed ‘and barred,” and a denml for
a decree accordingly agalnst them and |
the plaintiff. This answer does not
in any part of it to allege as
8 €roge plaint in terms as
 against 33'&..,@-. ;sale. under the
trust deed by the_trustees to Washoe
‘County Bank, nor does it appear %o,
Mn been uﬂed upon bim. He m‘a

- T.829 @2
1,516 57 |

.| Other sources
Total intome, 1504
!.mnmtul:es

197,135 M
2524082 18
300,902 &)
85,240 11
1,050,202 78

selves an atower is the mﬁ*j_rdjuuai- by
permisssble" an¥ that - m alle
are deenied démied by statu

it states s catibd o action

p-.. L

1,416,245 5¢

2412 16300 36

veimsinonida DO 4 l.lﬂﬂl > ]
 — relief "against anothé , il
is- done they lose thelr ldutlty as,

défendants and for the l‘
' thé ‘cross-complaint . the re-
lation of plaintiffis an. detdndant,
that the one against w ‘the cross-
complaint is filed is of decessity an-
sty | titled to all the rights of an adver-

| sary lincluding "that of being servad

pstimony hy_hlm in ye-|.
he alleptlons in the

'm: your friends that th- m_m

I, m
are too slender a|rgte from Chi 111, $31.00, St. Lesi
thread to wdnln the judgment ‘m Me., New Or;'::, l.l:num 0, "II-.
ntor: foti’ le la., Sioux €ity. In, Omaks,
!loh. Kansas City, Me. Mineola, Tex
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